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Summary

Background

1. Pre-release access is the term used to describe the access provided to specific individuals to statistics in their final form immediately prior to publication, for specific purposes.  In Scotland, the main purpose of pre-release access is to enable statisticians to ensure that those responsible for delivery are able to comment in an informed manner when the statistics are published.  Generally pre-release access is provided to Cabinet Secretaries, Ministers and other delivery partners and their policy advisers.  It does not include other forms of early access to draft statistics – such as for quality assurance or management information purposes, which is controlled by the Code of Practice for Official Statistics. 

2. The Statistics and Registration Service Act
 created the UK Statistics Authority and empowered it to determine, and assess compliance with a Code of Practice for Official Statistics
.  The Act requires that arrangements for pre-release access to official statistics are outwith the remit of the Code of Practice and are set out by Parliamentary Order, for Scotland in the Pre-Release Access to Official Statistics (Scotland) Order 2008
.  The Order covers access to wholly devolved official statistics
.  It came into effect in December 2008.  

3. The Scottish Parliament and Welsh Assembly have adopted a different approach to pre-release access to the UK Government and Northern Ireland Assembly. The issue has been contentious in the past in UK Parliament but it has rarely been raised as an issue in the Scottish Parliament or indeed by any other stakeholders in Scottish statistics.  Whilst there was extensive consideration of the Order in Finance Committee, in the end there was agreement.  The key reason for the Minister for Enterprise and Tourism advocating the proposals was that they were recommended by professional Government statisticians in Scotland who were strongly of the view that reducing the time for pre-release access would have a negative impact on the integrity of statistics and could adversely affect decision-making and outcomes in Scotland.

4. During the debates on the Statistics Bill in late 2006/early 2007, the Scottish administration at the time viewed the clause requiring Scottish pre-release access arrangements to be decided by an Order of the Scottish Parliament as an important concession.  The Scottish Government made a commitment to the Scottish Parliament when the Order came in to effect, to undertake this review of the arrangements following the first year of implementation.

5. The key questions the review seeks to evidence for the Scottish Parliament are:

· Has the implementation of the Scottish Order resulted in anything that would suggest that changes need to be made to the Order?


· Is there any other need to make revisions to the Order?

Has the implementation of the Order resulted in anything that would suggest that changes need to be made?

6. Consultation with those working with pre-release access within the Scottish Government has confirmed that the Order has been working extremely well since implementation, achieving the aim of enabling professional statisticians to ensure Ministers and other delivery partners are able to properly understand the figures and to comment on an informed basis upon publication, whilst managing the potential risk of leaks effectively.  The five day period has allowed for briefing to be prepared and for any misunderstandings to be clarified whilst allowing some limited leeway for availability of Ministers and key staff. 

7. There have been no issues since the implementation of the Order to suggest that a change in approach is necessary.
Is there any other need to make revisions?

8. The UK Statistics Authority has carried out its own review of pre-release access
, published on 18 March 2010.  It has consistently opposed pre-release access and restated its position even before carrying out the review.  The Authority’s review presents neither substantive new information nor a balanced consideration of the arguments for and against pre-release access.  It alleges, without evidence, that professional Government statisticians are subject to political manipulation - a problem which has never arisen in Scotland.  It focuses on UK Government issues whilst failing to recognise the consensus view in Scotland in favour of pre-release access.  The Authority's key proposal is for pre-release access to be reduced to 3 hours before publication.  This would lose the benefits of the Scottish regime (especially the ability to ensure that Ministers comment in an accurate way on the statistics when they are published) while retaining a short period of pre-release access, and thus the scope for allegations of abuse.

9. International practice on pre-release access has been difficult to establish but appears to vary from country to country.  It is clear that the scope of what are regarded as official statistics is wider in Scotland (and in the rest of UK) than in many other countries.  Often, official statistics in other countries are restricted to key economic statistics and other data published by National Statistics Institutes.  Meanwhile data relating to service delivery published by Government Departments and Ministries is often shared with Ministers prior to publication.  Hence the Scottish Government already has stricter controls over these types of data than its European analogues.
Conclusions

10. The possible impact on public trust is one of the arguments put against pre-release access.  However, it remains the case that pre-release access has not resulted in any issues regarding public trust in official statistics in Scotland.  Evidence on public attitudes indicates that the biggest factor influencing trust in official statistics is trust in the Government in general.

11.  The aim of pre-release access is to allow informed comment to take place and five days access enables this to be done effectively.  The approach to pre-release access in Scotland has been working well since the implementation of the Order and Scottish Government Statisticians are managing access successfully, in line with the regulations set out in the Order. 
12. It is clear that sufficient time is required for pre-release access to work effectively, hence no changes to the current approach are proposed.   
Introduction 

Background
13. The Pre-Release Access to Official Statistics (Scotland) Order 2008 sets out the rules and principles for pre-release access to wholly Scottish devolved statistics.  It defines the persons to whom, and circumstances in which, pre-release access may be granted.
14. A key aim of the Order is to enable statistical staff to ensure that those called upon to respond to statistics at the time of publication do so in an informed way.  This requires allowing enough time for appropriate briefing to be produced and for Ministers and others to digest the information whilst also ensuring that appropriate measures are taken to guard against leaks or accidental release of the data, which could be damaging to public trust.  A maximum of five working days pre-release access (one working day for market sensitive statistics) is generally allowed.  The Order includes provisions for the person responsible to extend this if necessary to meet the purpose of access.

Purpose of the review 

15. The aim of this review is to assess how the pre-release access arrangements set out in the Order have been working in practice and to consider whether any amendments would be beneficial.
16. The review also considers whether there are any other reasons for amending the Scottish Order.  It attempts to gather some more information on international practice and experience in the other UK administrations and to consider the recommendations of the UK Statistics Authority’s own review of pre-release access (published on 18 March 2010
).

Consultation

17. In order to assess how pre-release arrangements have been working in practice since the Order came into effect, a number of people involved in the process within Scottish Government were consulted.  These included senior statisticians and colleagues in policy and communications teams.  Director Generals and Cabinet Secretaries also expressed some views when they were advised that the review was taking place.  The General Register Office for Scotland (GROS) and Information Services Division (ISD) within NHS National Services Scotland were consulted as producers of Official Statistics.
18. A formal public consultation was not held at this stage as the Scottish Government has consulted twice on pre-release access in recent years – firstly as part of the ‘Statistics Reform - Improving Statistical Services In Scotland
’ consultation in December 2006 and secondly during consultation on the draft Order
 in June 2008.  
19. None of the sixteen respondents
 to the first consultation objected to the principle of pre-release access.  Nor was the timing of the access period the key issue for respondents.  Transparency and clarity of the rules were seen to be paramount.  The second consultation, on the draft Order, was targeted at those registered on ScotStat, the network for users and providers of Scottish Official Statistics.  There was only one response
 and this was in favour of pre-release access.  The Scottish Government also formally consulted the other administrations of the UK and the UK Statistics Authority on the draft Order at this time, in line with the requirements of the Statistics and Registration Service Act 2007.
20. Although a further public consultation was not conducted for this current review, other bodies with an interest in pre-release access were invited to offer their views.  These included the UK Statistics Authority, GSS National Statistician, UK Government Cabinet Office, Welsh Assembly Government, Northern Ireland Statistics and Research Agency, the Royal Statistical Society and CoSLA.
Arrangements across the UK

21. The UK Government, Welsh Assembly and Northern Ireland Assembly have each passed Parliamentary Orders setting out their own pre-release access arrangements.  The UK Government approach focuses on reducing the time allowed for pre-release access and the number of people involved in an aim to minimise the perception of political interference.  A maximum of twenty four hours access is allowed for all UK Government official statistics.  The Welsh Assembly has similar arrangements to the Scottish Government whilst Northern Ireland has followed the UK Government approach.
How the procedures been working in practice and whether any adjustments are needed

Distributing pre-release access statistics

22. There are strict procedures in place around the provision of pre-release access to Scottish devolved statistics.  Within the Scottish Government, pre-release access statistics are distributed via email to a recipient list which is regularly reviewed by the responsible statistician with respect to purpose, as defined in the Order
, so that only those who need to see the statistics can do so during this period.  The distribution email, and any attachments, contain highly visible warnings and appropriate security markings.  The recipients’ responsibilities are outlined to remind them of their obligations under the Order not to forward the statistics or disclose them in any way and not to use them for personal or political gain.  A record is kept of those given access and the statistics are not distributed to mail boxes with very open access.  The list of recipients is available upon request, in accordance with the rules set out in the Order. 
23. Information Services Division (ISD), within NHS National Services Scotland, distributes its official statistical outputs by email to named statisticians within Scottish Government covering the release.  These individuals then arrange and manage pre-release access within government and maintain lists of these individuals which are made available to ISD.  Most of the official statistics outputs that ISD publish originate as management and clinical data within the NHS and care community.  ISD also distribute statistics by email under pre-release access rules to public bodies and key delivery partners within the NHS and care community such as NHS Boards.  These are sent to named individuals within the organisation.  Organisations are asked to keep records of any access provided locally, for example policy leads who may need to brief communications staff and senior management.  ISD publishes information about the recipients of pre-release access as part of each release on the website, although this is not a stated requirement of the Order.
24. Detailed guidance on dealing with pre-release access statistics is available to both official statistics producers and recipients of pre-release access on the Scottish Government Statistician Group’s intranet site.  Education seminars have been held to help ensure that statistical staff understand their duties under the Order and statisticians provide advice to their own contacts  

25. Although a maximum of 5 working days access is allowed under the provisions of the Order, it should be understood that, in practice, the first one or two days are usually used to prepare briefing hence Ministers themselves often receive access to the figures and briefing only three or four days prior to publication.

Do the provisions for pre-release access succeed in allowing statistical staff to ensure that Ministers are able to comment in an informed way at the time of release? 
26. Senior Statisticians and policy colleagues reported that the main issues that have been addressed during the pre-release period have been resolving any misunderstandings about the data prior to release and ensuring that Ministerial News Releases accurately reflect the statistics.  The procedures have enabled Ministers to answer questions in an informed manner when the statistics are still hot off the press.  This has been particularly important for complex statistics such as the Government Expenditure and Revenue Scotland Statistics.
27. Pre-release access allows Ministerial News Releases, with comments from the Minister responsible for delivery, to be prepared and made available on the day of publication.  Consultation confirmed that press coverage of many official statistics tends to include the Minister’s comments.  The exceptions tend to be those relating to topics for which Ministers are not directly accountable - for example, the demographics statistics published by the General Register Office for Scotland.
28. The Scottish Government’s Chief Statistician is not aware of any instance, since the Order came into effect, of a Ministerial statement issued on publication day misinterpreting official statistics.  This suggests that the arrangements are fulfilling one of their primary purposes, of avoiding inaccurate comment by Ministers, whom the public and the Scottish Parliament expect to be well-informed and authoritative.
29. Communications colleagues have advised, that without pre-release access, it is likely that communications teams and Ministerial offices would spend much of the day of publication dealing with Ministerial enquiries.  This could result in advisers having to provide rushed briefing or Ministers being put in the position of having to make an uninformed response.  Either scenario could result in misinterpretations which would present a real risk to public trust.  Otherwise, a lack of pre-release access could result in communications teams being unable to respond promptly to media enquiries.

30. It is clear that the arguments around why it is necessary and desirable for Ministers to properly understand official statistics at the time of publication, which were debated prior to implementation of the Order, remain valid.
31. The UK Statistics Authority note that, as well as allowing Ministers to correctly understand statistics at the time of release, pre-release access also enables them to prepare defensive lines on the statistics ready for publication.  This could be viewed as providing a political advantage.  The Order does specifically forbid the recipient to use pre-release access for personal or political gain but Ministers are clearly able to position themselves ready for release whilst opposition parties are not able to do so.  One option to address this would be to extend access to all political parties.  However, this would be extremely difficult to police and it would be extremely difficult to manage the risk of leaks.  As such neither the Scottish Government nor the UK Statistics Authority recommends this approach.

Do the provisions work effectively for access by other delivery partners?
32. Section 2(g) of the Order allows other Public Bodies with a shared responsibility for delivery to be involved in the pre-release access process.  For example, the Convention of Scottish Local Authorities (CoSLA) is given pre-release access to official statistics on areas of joint delivery as set out in the concordat between the Scottish Government and local government.  Other bodies which have received access to relevant statistics are NHS Boards, Police Force Boards and local authorities.  This access ensures that these bodies are able to respond in an informed way and has helped provide further information to explain trends.  The clause has also helped prevent access from being provided to bodies not directly accountable for delivery. 
33. There have been some issues to resolve around which statistics CoSLA should have access to and whether bodies such as the professional bodies within the NHS should be given access.  The definition of ‘public body’ and ‘public body representative of that body’ in the Order, and whether the body requires to be able to comment on release of the statistics, are open to interpretation.  However, providing that interpretation remains the responsibility of the responsible statistician and subject to guidance from Heads of Statistics it is not considered that any more detailed specification would be appropriate at this stage. It would make the Order too inflexible.

Does the Order allow the correct people to receive pre-release access?
34. Statisticians confirmed that the setting out of the purpose of pre-release access in the Order has helped to ensure the correct people receive access. Communications advisers also indicated that they were content that the right people are given access. 
35. Statisticians reported that there is now a better understanding of the difference between pre-release access for quality assurance purposes (as covered in the Code of Practice for Official Statistics) and statistics in their final form (as covered by the Order).  
36. The setting out of the purpose of pre-release access in the Order has helped the responsible statistician to resist requests for access which do not meet the necessary requirements.  This has resulted in reductions in the number of people receiving access to many publications since the Order came into effect.  However, this reduction is not a specific objective of the Scottish Order.  What is key is ensuring that the right people receive access and that any further requests are assessed against the purposes set out in the Order.  With cross-cutting statistics, such as the Scottish Index of Multiple Deprivation or the results of the Scottish Household Survey, it is to be expected that the number of people given access will be higher as the statistics relate to more than one portfolio.  It is not necessarily anticipated that there will be significant further reductions in the number of people receiving pre-release access to Scottish Government Statistics, though lists will continue to be regularly reviewed.  
Does the Order achieve the right balance in terms of timings?

37. The five working days generally allowed for pre-release access under the Order (up to one working day for market sensitive statistics) was agreed to attempt to establish a balance between realising the benefits of pre-release access whilst limiting the risks of leaks or possible misuse of the information.

38. Consultation with statisticians and policy colleagues across Scottish Government suggest that the current timing works well in practice.  All but one policy respondent felt five working days allows sufficient time to arrange adequate briefing.  All eight policy respondents said they would find it difficult to provide such briefing if the time was reduced to one working day before publication.  Reasons include one day being too short a period to prepare briefing and to ensure Ministers have seen and digested the information.  It would allow no time for questions of clarification and would not allow any leeway for other work pressures or staff availability.  

Dealing with breaches of the Order

39. The Order states that breaches of the rules set out in the Order must be reported to the person responsible (i.e. the responsible statistician) who must keep a record of the breach and take this into consideration when agreeing future access.  It was agreed that breaches would be reported to the UK Statistics Authority and made available publically on the Scottish Government website and the UK Statistics Authority’s website.

40. During the early implementation of the Order it became clear that it was necessary to distinguish between very minor breaches, where statistics were sent to an individual within the Scottish Government in error, and more substantial breaches which had the potential to attract public attention and criticism.  Both the UK Statistics Authority and the National Statistician agreed that this distinction was desirable to allow the breach process to focus on potential risks and to prevent it from being weighed down by a potentially large volume of minor cases resulting from the bedding in of the new procedures.  It was agreed that significant breaches would be reported to the Authority whilst minor breaches would be summarised in the Chief Statistician’s Annual Report together with details of action taken to tighten up procedures in the relevant area.   The definition of breaches into ‘minor’ and ‘significant’ is based on the effect of the breach, who was involved, the scale, the handling that occurred and whether a repeat offender is involved
.  
41. The Scottish Government does not propose to amend the pre-release Order to clarify the agreed arrangements for reporting breaches.  The arrangements meet the requirements of the Order even for minor breaches.

Have pre-release arrangements had any negative impact on public trust? 
42. It has been suggested, principally by the UK Statistics Authority, that pre-release access has a negative impact on public trust in statistics.  However, in Scotland it remains the case that the Scottish Government are not aware of any instance of pre-release access having a detrimental impact on public trust.  Indeed, experience is that Ministers are expected by the media and the public to know what is happening in their areas of delivery and thus to comment on the release of relevant statistics.  If they were unable to do so in an informed way then this could have a more damaging impact on public trust. 
43. When the Scottish Government consulted on pre-release access prior to the Order being agreed by Parliament, there were no objections from within Scotland or from the users of Scottish statistics. 

44. There have been no breaches of the pre-release Order affecting public trust since implementation.  There have been a small number of minor breaches where pre-release statistics were inadvertently forwarded by officials to an individual not on the responsible statistician’s pre-release access list in error.  These were the results of genuine mistakes during the bedding in of the new procedures and all have resulted in improved procedures being employed in the relevant area.  None of these minor cases resulted in a public leak or had any impact on public trust.  As discussed in paragraph 40, the National Statistician has agreed that cases such as these do not qualify as substantive breaches of the Order. 

45. It is clear though that public trust in official statistics remains at a low level across the UK, as shown in the results of the UK Statistics Authority recent report on Public Confidence in Official Statistics 2009
.  However, the key factor influencing levels of trust in official statistics appears to be the level of trust in the Government in general.  For example, the Authority’s report found that among those with high levels of trust in the government, only 15 per cent disagreed that official statistics were accurate. However, among those with the lowest levels of trust, this rose to 60 per cent.  This reinforces finding from the 2007 Scottish Social Attitudes Survey.  

46. It would be interesting to see whether trust in Scottish official statistics is different to that in UK Government official statistics.  Unfortunately, the results of the Authority’s report do not have an adequate sample size to allow for separate results on trust in statistics in Scotland to be assessed and results from the Scottish Social Attitudes Survey for 2009 will not be available until later this year.  

47. What is important is ensuring that the public are aware that official statistics have been produced and published by professional statisticians and that, in line with the Code of Practice for Official Statistics, there is no political interference in this process.
48. Scottish Government statisticians have taken steps within the way official statistics are released to make it clearer that the figures are produced and released by professional statistical staff rather than by Government Ministers.  Statistics News Releases announcing publications state that the Chief Statistician released the figures and a similar approach is now being implemented for any accompanying Ministerial comment.  Similarly, statistics published by the General Register Office for Scotland are released by the Registrar General and those relating to statistics published by ISD quote ISD as producer. 

49. Evidence from the UK Statistics Authority’s formal assessments of Scottish Government statistics shows that all of the statistics assessed to date fully comply with the procedures on integrity set out in the Code of Practice for Official Statistics
The applicability of the procedures to different types of statistics

50. During consideration of pre-release access prior to implementation of the Order, the relevance of the procedures to statistics based on administrative or management sources was considered in depth.  One possibility was to have different pre-release rules for different types of statistics – with stricter conditions of access to key economic data and a more relaxed approach to those based on management or administrative data.  However, when users were consulted, they said that clear and transparent rules were of key importance and that having different rules for different types of data would be confusing.

51. It is clear that controlling access to statistics derived from management information is more difficult.  Within ISD, for example, the large majority of publications are sourced from administrative/management/clinical systems that originate in the NHS and in many cases the data are available in some form to a number of people within the producer body.  However, there have not been any issues regarding pre-release access to this type of data since the Order came into effect and clearly there are benefits of orderly public release of the data where possible.

How the rules apply to other bodies publishing official statistics

52. It is important to consider how the arrangements for pre-release access work for those bodies outwith the Scottish Government that produce official statistics.  These bodies are specified in a separate Parliamentary Order.  Currently Scottish Government statisticians generally act as a point of contact for access within the government but this may not be appropriate for all bodies or may become more difficult as an increasing number of bodies are brought into scope.  The arrangements around dealing with pre-release access to these statistics will develop over time and relate mainly to practical issues regarding how the Order is implemented.  No changes requiring amendment to the Order have yet been identified, however this may be considered if significant issues arise.

Other considerations which might suggest changes to the Scottish Order

Experience of the UK Government Order

53. UK Government departments have been working with a maximum 24 hours' pre-release access to official statistics for the past year.  The Cabinet Office is currently conducting a review of the UK Government pre-release access arrangements but its findings are not yet available.  However there is no evidence that the reduced access time has enhanced public trust.  

54. The key difference, though, is that the UK Government Order focuses very much on reducing the access time and reducing the numbers who have access rather than, as in Scotland, focusing on defining the legitimate purposes of pre-release access and how they should be achieved.  The UK Government Order also allows Ministers to use pre-release access for political gain which the Scottish Order specifically forbids. 
55. Senior Statisticians and policy colleagues in Scottish Government dealing with the provision of briefing on UK Government statistics under the UK Government rules were asked how they had found doing so within the 24 hours allowed by the UK Government Order.  There was a mixed response with some saying the timing was tight but had not particularly been a problem and others reporting difficulties as the timings do not allow sufficient time to properly brief the Minister before the publication appears in the public domain.  This has been a particular problem for large publications.  On occasion policy and/or communications colleagues have been unavailable in this time period, which can prove difficult in agreeing lines.  
56. Some Ministers have expressed concerns over the more limited time period.  These include concerns at only receiving one day’s pre-release access to the Wealth and Assets Survey and the limited time available to study and comment on ONS labour market statistics.  
57. Policy officials reported that the timing for providing briefing is tight, particularly if relevant staff are not available in the office during the 24 hours, and does not allow for more detailed consideration of the statistics and factors affecting them in advance of publication.
58. Whilst it has been possible for advisers to set aside sufficient time in advance to ensure that adequate briefing is provided for the small number of releases involved, it would be difficult if all statistics were subject to 24-hour pre-release access.
59. Overall, it is concluded that 24 hours access should remain the case for market sensitive statistics where the impact of leaks or misuse of pre-release access are much greater.  Experience with those statistics and our own access to UK Government statistics shows that 24 hours can be made to work without serious impact but only if it is the exception rather than the rule.  As indicated at the time of the Finance Committee’s initial consideration of the Scottish Order, 24 hours appears to involve most of the risks associated with pre-release access but few of the benefits.  If it is accepted that there are benefits to public interest and good government to be gained from pre-release access it would be perverse to prevent them from being achieved by imposing arbitrary and unnecessarily short access periods.

International practice

60. One of the aims of this review was to attempt to establish practice internationally on pre-release access to similar statistics published by Government Departments in other countries.  This has not been straightforward.

61. It is clear that National Statistics Institutes in a number of other countries tend towards a fairly restrictive approach to pre-release access with many allowing a maximum of 24 hours.  The UK Statistics Authority has focused on practice for such bodies and suggested it should apply to all official statistics.

62. It is understandable, given the independent status of such Statistics Institutes and the types of statistics they tend to be publish - largely key economic data and further analysis of already published data - that Ministerial access would be limited.

63. However, the review has found that statistics based on administrative or management information published by non-UK Government Departments or Ministries are, in the main, not considered to be official statistics and access to such data is not restricted.  Thus the Scottish Government has tighter control than many other countries for these types of statistics.  New Zealand, for example, notes that “since many departments’ official statistics are derived from their administrative functions and thus can be taken as reflecting on departmental/ministerial performance and achievement, Ministers have, in the past, taken a strong interest in what the administrative official statistics are saying. As part of their role as accountable Ministers, they expect and require access to the operational performance measures (noting that these are much the same as official statistics, and the distinction wasn't necessarily appreciated)”.

64. Many of the statistics produced by Scottish Government data fall into this category.  These are official statistics based on administrative or management data to which Ministers often already have access in the day to day management of their portfolios.  There is nothing in International practice to suggest that application of procedures for National Statistics Institutes are, or should be, applied to statistics produced by government departments.

65. The Scottish Order complies with the EU Statistics Code of Practice which specifically recognises that pre-release access occurs and requires that it should be limited, controlled and publicised.  

Views of the UK Statistics Authority

66. The Authority has carried out its own review of pre-release access, published on 18 March 2010.  It has consistently opposed pre-release access and restated its position even before it had carried out the review.  The Scottish Parliament considered most of these views when it debated the Order in 2008 and the Order was unanimously supported by all parties.  Whilst the Scottish Government has concerns that the review is imbalanced and fails to consider properly the position in Scotland, the key question is whether it presents any new arguments or evidence that would suggest a change in approach in Scotland.

67. The review presents four arguments for restricting pre-release access.

· The first is a claim that pre-release access provides an opportunity for those closely involved in the political and policy functions to exert subtle influence over the content of statistical publications and that statisticians may regard responding to such pressure as “a price worth paying for maintaining good relations”.  This is speculative and the report admits that there is no tangible evidence for this although it claims there is never likely to be.  However, the Authority’s programme of assessments specifically asks statisticians to indicate whether they have faced political pressure and it also gathered evidence from Heads of Statistics as part of its review.  It is certainly not the experience in Scotland nor has it been since devolution.

·  The second argument is that access provides an opportunity for recipients to achieve some political advantage.  The review fails to point out that the Scottish Order specifically forbids this.  The review also refers to 12 cases of early access without making clear that these are unconnected with the provisions or indeed the possible provisions of the Orders.  Likewise, it fails to point out that the 2 breaches of the UK Government Order and indeed all these other cases were nothing to do with gaining political advantage (the majority were in fact minor errors by officials and most did not result in a public leak).  As indicated earlier, the Order has worked well in Scotland.  There have been no breaches involving Ministers and only a small number of minor errors by officials which the Authority has agreed are so minor they do not merit formal reporting.

· The third argument is a claim that statisticians, allegedly alert to the fact that their pay and prospects might otherwise be adversely affected may respond by “saying no more in the commentary than is absolutely necessary or perhaps trying to find something to say that will play well in the department”.  This is similar to argument 1 but even more specious and in any case little to do with pre-release access.  These insinuations are unsupported by any evidence and indeed are unrecognisable in terms of what happens in practice within Scottish Government.  Scottish Government Statisticians work to the professional standards set out in the Code of Practice of Official Statistics.  Indeed the Authority’s own report, ‘Findings of the 2009 Assessment programme’
, shows that Principle 3 (Integrity) of the Code of Practice was the principle with the highest level of compliance across all the assessments which have taken place to date across the UK.

· Argument 4 is that pre-release access may feed public uncertainty and undermine trust because of a perception of the opportunity to influence and alter presentation.  This is essentially a restatement of the other arguments although it focuses on the perceptions.  The review fails to point out that pre-release access is one of the most highly regulated processes in government.  It also fails to recognise that by speculating on what might happen the Authority is itself potentially adding to those perceptions.  However, as already pointed out, in Scotland stakeholders have not expressed such concerns nor is there any evidence of the procedures in place undermining public trust.  The Authority’s review adds a further point that the international perception of the UK statistical system could be negatively affected.  Again no evidence is presented.
68. Similar issues arise with the rest of the review:

· It looks at the “arguments for allowing pre-release access” but spends much of the time arguing against them.  The Authority continues to see this as a matter of arguing against pre-release access instead of recognising that there are both benefits and risks, and that, as in Scotland, the aim should be to achieve those benefits whilst minimising the risks.
· It continues to ignore, despite requests by the Scottish Government, international policies and practices on pre-release access in government departments as opposed to autonomous national statistics institutes.
· It focuses on UK Government issues and does not cover the discussion and debate in the Scottish Parliament or views expressed by Scottish Ministers.  Given its proposals that a common approach be adopted across the UK it is particularly worrying that they only assess the position within UK Government.

· It suggests that “the user of statistics” is unlikely to accept that one set of rules is appropriate to the UK and Northern Ireland and Scotland and Wales.  Again no evidence of any such view expressed by users is presented and it fails to recognise the level of support for devolution in Scotland.
69. Turning to the four specific recommendations in the report:

A maximum period of pre-release access of three hours, with a shorter period as the norm 

70. The issue of the time allowed for pre-release access to Scottish official statistics is discussed in paragraphs 44 and 45.  It is the view of the Scottish Government that reducing the current timescales even to one day is neither desirable nor practical. The Authority’s report fails to present a convincing argument for 3 hours.  It would put unnecessary pressures on staff and would not allow for availability of Ministers and their advisers to cover the circa 200 official statistics products published in Scotland each year.  As the Code requires that statistics are released at 9.30am (and hence pre-release access would start at 6.30am) it would be out of line with family friendly working policies.  The Authority acknowledges that the time of release might need to be looked at, but the existing time is well established and suits users well.

71. Crucially, as discussed earlier, if pre-release access is to be utilised, then sufficient time must be allowed to ensure that the process can work effectively.  The Scottish Government’s current position realises the benefits of pre-release access whilst managing the risks.  Indeed in the first year of implementation of the Scottish Order there have been no leaks, proving that the procedures for managing risks are working effectively.

The four UK administrations should work together to share a common understanding of the arguments and develop a common formulation for the Orders. 
72. The UK administrations worked together when the Orders were developed though legitimate differences remain.  As noted in paragraph 4, ensuring that the Statistics and Registration Service Act recognised that UK Government approaches should not be imposed on the Scottish Government or Parliament was a key concession secured in the Bill.  Moving towards further commonality would require recognition that the UK Government position should not automatically be considered to be the default.  No substantive argument for a common approach is presented in the report.

One of the current grounds for pre-release access should be removed, namely, ‘the making of statements about an official statistic at...the time of publication’.  An interval of one hour should be respected, on a voluntary basis, between the release of statistics and the release of ministerial comment on those statistics.

73. This ground for pre-release access does not appear in the Scottish Order.  In Scotland, there is sometimes, in practice, a short gap of an hour or more between the issuing of the two news releases.  But there is no evidence that such a gap has improved public trust or has had any beneficial effect.  To impose a standard gap would mean that others (including the media and Parliament) could speak about the statistics and related policy for an hour whilst Ministers could not respond to any questions.

The provisions in the Orders relating to the granting of pre-release access to journalists should be deleted. 

74. This recommendation relates to a provision in the UK Government Order only.  The Scottish Order does not include this provision and the Scottish Government does not provide embargoed access to journalists.  
Conclusion

75. There are clearly both benefits and risks associated with pre-release access to official statistics.  However, implementation of the Scottish Order has shown that if these risks are effectively managed then the benefits of pre-release access exceed the risks.

76. Those directly involved in the process within the Scottish Government have given clear indication that pre-release access has been working well since implementation of the Order.  Importantly, there have been no reportable breaches or issues affecting public trust.

77. The recommendations made in the UK Statistics Authority’s recent report have been considered.  They do not however align with the aims of pre-release access to Scottish Government statistics.  Those involved with pre-release access within the Scottish Government are clear that reducing the time allowed would not be effective and would place unreasonable pressure on staff whilst presenting a real risk of the misunderstanding of statistics by Ministers and others.

78. The Scottish Government does not propose to change its policy on pre-release access and no alterations are required to the Pre-release Access to Official Statistics (Scotland) Order 2008. 

Annex 1.  Links to pre-release access Orders
Pre-release Access to Official Statistics (Scotland) Order 2008:

http://www.opsi.gov.uk/legislation/scotland/ssi2008/pdf/ssi_20080399_en.pdf
Pre-release Access to Official Statistics Order 2008 [for UK Government statistics]:
http://www.opsi.gov.uk/si/si2008/uksi_20082998_en_1
Pre-release Access to Official Statistics (Northern Ireland) Order 2009:

http://www.opsi.gov.uk/sr/sr2009/pdf/nisr_20090071_en.pdf
Pre-release Access to Official Statistics (Wales) Order 2009:

http://www.opsi.gov.uk/legislation/wales/wsi2009/wsi_20092818_en_1
Annex 2.  Definition of wholly Scottish devolved statistics

The Statistics and Registration Service Act 2007 defines 'official statistics' as all those statistical outputs produced by the UK Statistics Authority's executive office (the Office for National Statistics), by central Government departments and agencies, by the devolved administrations in Northern Ireland, Scotland and Wales, and by other Crown bodies.
The Scottish pre-release access Order applies to the granting of pre-release access to official statistics which are wholly devolved statistics, as defined in section 66 of the Act.

Extract from section 66 of the Statistics and Registration Service Act:

“66     Devolved statistics

(1) In this Part “Scottish devolved statistics” means—

(a) statistics which relate to matters in Scotland which are not reserved matters, unless the statistics are produced by a person acting on behalf of the Crown or a public authority in the exercise of functions in relation to a reserved matter,

(b) statistics which relate to matters in Scotland which are reserved matters, where the statistics are produced by a person acting on behalf of the Crown or a public authority in the exercise of functions in relation to a matter which is not a reserved matter, and

(c) statistics produced by the Scottish Ministers in the exercise of a function which is exercisable by them pursuant to an Order made under section 63(1)(a) of the Scotland Act 1998 (c. 46).

(2) But statistics are not Scottish devolved statistics by virtue of subsection (1)(a)

or (b) if they are produced by—

(a) an authority which is a cross-border public authority within the meaning of the Scotland Act 1998, or

(b) an authority which is treated as a cross-border public authority for the purposes of sections 23(2)(b) and 70(6) of that Act, and do not relate wholly to Scotland.”

Annex 3.  Parliamentary scrutiny of pre-release access arrangements

There was no mention of pre-release access arrangements when the legislative consent motion to extend the Statistics and Registration Service Act 2007 to Scotland was taken in the Scottish Parliament, which may signify the relatively low profile that this issue has in Scotland. 
In contrast, during the Westminster debates on the Act, pre-release access was one of the most controversial issues. At Westminster, agreement to Ministers setting the rules for pre-release access was secured by the addition of a new provision to the Act to ensure that the UK Statistics Authority would be consulted.

The Westminster debates focussed on the negative aspects of pre-release access (for example, risk of selective leaks and preferential access for government). The debate therefore concentrated on limiting the period of pre-release access, with little consideration of its contribution to good governance and the integrity of the statistics. 
 Annex 4.  Arrangements for reporting on breaches

If the responsible statistician is made aware of a breach of the pre-release access rules – for example if official statistics are disclosed to an individual not involved in production prior to the maximum 5 working days before publication or to a person not on their pre-release access list – they must advise the relevant senior statistician in the first instance.  The senior statistician assesses whether the breach is ‘significant’ or ‘minor’ based on the following criteria:


Effect – if the breach has resulted in a public leak of the information (or there is a significant risk that it could do so) or in any detriment to public trust in the integrity of official statistics then the breach will be considered significant. 


Who was involved – if the information was leaked beyond the Scottish Government (except where access has been allowed for partner bodies under section 2(g) of the Order) then the breach will be considered significant.  An internal leak is assessed in view of the other factors.


Scale – the scale of the breach is considered in relation to the risk of a public leak of the information, rather than simply the number of people involved. 


Handling - how quickly and effectively the breach was handled  in terms of preventing anything further happening will affect whether the breach is considered minor or significant.


Repeat offenders - if the individual (or organisation under section 2(g)) responsible for the breach is a repeat offender then the breach should be considered significant.  

Minor breaches 

If the breach is minor, the responsible statistician or senior statistician informs the Office of the Chief Statistician noting the circumstances of the breach, action taken to minimise any possible impact and action to guard against a reoccurrence.

A summary of the type and number of minor breaches and preventative action taken is published in the Chief Statistician’s annual report.

Significant breaches

If the breach is significant and relates to a National Statistics product, it must be reported to the UK Statistics Authority (significant breaches of other official statistics are reported to the Office of the Chief Statistician as above).

The Chief Statistician advises the National Statistician when a significant breach has occurred.  This is followed up by a formal breach report using the template available from the UK Statistics Authority website at: http://www.statisticsauthority.gov.uk/assessment/code-of-practice/index.html.  

The National Statistician informs the UK Statistics Authority of the breach.  Breach reports are published on the Authority’s website and the Scottish Government Statistics website.

� See � HYPERLINK "http://www.statisticsauthority.gov.uk/about-the-authority/uk-statistical-system/legislative-background/key-legislative-documents/statistics-and-registration-service-act-2007.pdf" ��http://www.statisticsauthority.gov.uk/about-the-authority/uk-statistical-system/legislative-background/key-legislative-documents/statistics-and-registration-service-act-2007.pdf� 


� See � HYPERLINK "http://www.statisticsauthority.gov.uk/assessment/code-of-practice/index.html" ��http://www.statisticsauthority.gov.uk/assessment/code-of-practice/index.html�. 


� See � HYPERLINK "http://www.opsi.gov.uk/legislation/scotland/ssi2008/pdf/ssi_20080399_en.pdf" ��http://www.opsi.gov.uk/legislation/scotland/ssi2008/pdf/ssi_20080399_en.pdf� 


� See Annex 2 for definition of wholly devolved statistics.


� See � HYPERLINK "http://www.statisticsauthority.gov.uk/reports---correspondence/reports/index.html" ��http://www.statisticsauthority.gov.uk/reports---correspondence/reports/index.html�. 


� See UK Statistics Authority website at � HYPERLINK "http://www.statisticsauthority.gov.uk/reports---correspondence/reports/index.html" ��http://www.statisticsauthority.gov.uk/reports---correspondence/reports/index.html� 


� Statistics reform – Improving Statistical Services in Scotland consultation � HYPERLINK "http://www.scotland.gov.uk/Publications/2006/12/04135102/0" ��http://www.scotland.gov.uk/Publications/2006/12/04135102/0� 


�Consultation on the draft pre-release access order � HYPERLINK "http://www.scotland.gov.uk/Topics/Statistics/About/StatisticsReform/praconsultation/Q/forceupdate/on" ��http://www.scotland.gov.uk/Topics/Statistics/About/StatisticsReform/praconsultation/Q/forceupdate/on� 


� Responses to the Statistics Reform consultation � HYPERLINK "http://www.scotland.gov.uk/Topics/Statistics/About/StatisticsReform/ConsultationResponses" ��http://www.scotland.gov.uk/Topics/Statistics/About/StatisticsReform/ConsultationResponses� 


�Response to consultation on the draft Order. � HYPERLINK "http://www.scotland.gov.uk/Topics/Statistics/About/StatisticsReform/fcres#top" ��http://www.scotland.gov.uk/Topics/Statistics/About/StatisticsReform/fcres#top�  


� See section 2 of Order at � HYPERLINK "http://www.opsi.gov.uk/legislation/scotland/ssi2008/pdf/ssi_20080399_en.pdf" ��http://www.opsi.gov.uk/legislation/scotland/ssi2008/pdf/ssi_20080399_en.pdf�


� See Annex 5 for details.


� See � HYPERLINK "http://www.natcen.ac.uk/study/public-confidence-in-official-statistics" ��http://www.natcen.ac.uk/study/public-confidence-in-official-statistics� 


� See � HYPERLINK "http://www.statisticsauthority.gov.uk/assessment/monitoring-and-assessment-notes/monitoring---assessment-note-2-2010--findings-of-the-2009-assessment-programme.pdf" ��http://www.statisticsauthority.gov.uk/assessment/monitoring-and-assessment-notes/monitoring---assessment-note-2-2010--findings-of-the-2009-assessment-programme.pdf� 





� � HYPERLINK "http://www.scotland.gov.uk/Topics/Statistics/About/ChiefStatisticiansAR2009/Q/EditMode/on/ForceUpdate/on" ��http://www.scotland.gov.uk/Topics/Statistics/About/ChiefStatisticiansAR2009/Q/EditMode/on/ForceUpdate/on�. 






